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4310. (Supplement to Neotiee of Judgment 3869.) ‘Misbranding of Buffalo
. 1ithia water. U. S. v. 7 Cases, more or less, of Buffale Litkia
Water. Decision of the Court of Appeals of the District of
Columbia, aflirming the decree of condemnation by the Supreme
Court of the District of Columbia. Case pending on writ of error
in the Supreme Court of the United States. (F. & D. Nog. 2178, 2179,
I. 8. Nos., 10252-¢, 10253—c, 10257-c. 8. No. 795.) :

On January 12, 1915, the intervenors in a case involving the seizure in the
District of Columbia, under section 10 of the Food and Drugs Act, of 7 cases,
more or less, of Buffalo Lithia Water, in which a decree of condemnation and
forfeiture was entered in the Supreme Court of the District of Columbia, on
November 23, 1914, filed their assignment of errors in furtherance of a writ of
error theretofore filed in said Supreme Court, and on February 23, 1915, the
transcript of the record was received and filed in the Court of Appeals of the
District of Columbia.

On November 1, 1915, the case having come on for hearing before the said
Court of Appeals (Shepard, Robb, and Van Orsdel, Justices), after argument
by.counsel the same was submitted to the court for decision. On November 29,
1915, the decree of condemnation and forfeiture entered in the Supreme Court
of the District of Columbia was affirmed with costs, as will more fully appear
from. the following decision by the said Court of Appeals (Robb, J.):

This is an appeal from a final decree in the Supreme Court of the District .
condemning seven cases, more or less, of ¢ Buffalo Lithia Water,” for mis-
branding in violation of the provisions of the Pure Food Act of June 30,
1906 (34 Stat. 768).

In the libel as amended it is alleged that each bottle in the, seized cases
is “branded and labeled with a certain label containing, ameng other things,
the following, to wit: ‘ Buffalo Lithia Water—Springs No. 2, ‘ Buffalo Lithia
Springs Water—Nature’s Materia Medica,” ‘Buffalo Lithia Springs Water
Company, Buffalo Lithia Springs, Va’,” and that each bottle is misbranded
“for the reason that each and every Dbottle in said cases purports to contain
a food and drug, that is to say, a liquid known as lithia water, the said cases
and bottles bearing labels as aforesaid, which said labels bear certain state-
ments regarding said food and drug which are false and misleading, in this,
- that the said statement imports that the liquid contained in said bottles is a
lithia water, whereas, in truth and in fact, the food and drug contfained in said
bottles is not a lithia water, or entitled by reason of its ingredients to be so
called ; and said cases and the bottles therein contained are further misbranded
in that the same are offered for sale, as more fully hereinafter set forth,
under the distinctive name of another article, to wit, under the name of lithia
water, when, in truth and in fact, the contents of said bottles is not a lithia
water or entitled to be so called; and further in that the said bottles and each
thereof are labeled and branded so as to deceive and mislead the purchaser
thereof,” ete. After the overruling of a demurrer to the libel as amended, an
answer was interposed. A jury trial was waived, voluminous testimony taken,
and the court upon the pleadings and testimony found the seéized property to
be misbranded in violation of the Pure Food Act and ordered its condemnation
and forfeiture. 'To this ruling and order no exception was taken, but ap-
pellants did note an appeal therefrom in general terms and subsequently filed
assignments of error in which it is alleged that the court erred in entering
judgment against the property seized and in admitting and considering evi-
dence objected to by them. It now is urged, on behalf of the appellant, that
the case is here for trial de novo, both as to law and fact. ,

In 443 Cans of Hgg Product v. United States (226 U. 8. 172), the court
ruled that it was not intended to liken proceedings under the pure food act
“to those in admiralty beyond the seizure of the property by process n rem,
then giving the case the character of a law action, with trial by JUI'Y, if de-
manded, and with the review already obtaining in actions at law.” The
court observed that if “the action is tried in the district court without a
jury, the circuit court of appeals is limited to a consideration of such ques-
tions of law as may have been presented by the record proper, mdepemdently
of the special finding,” and cited Campbell v. United States (224 U. 8. 99), as
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authority for the proposition. The court further said: “ But the party on
jury tridl ‘may reserve his exceptions, take a bill of exceptions, and have a
review upon writ of error in the manner we ‘have pointed out.” Inasmuch as
provision- has been made in the District of Columbia for a trial of issues of
fact in civil cases by the court without a jury, the-ruling-in the Campbell case
does mot apply. In this jurisdiction the finding of the court upon the facts,
which may be either general or special, has the same effect as the verdict of a
jury. An exception may be taken to any ruling of the court during the hear-
ing and fto such finding on the ground that the evidence was insufficient in
' Iaw to justify it, and may be stated in a bill of exceptions as in case of a
jury trial. (See Code, secs. 70-71.) _

From the foregoing it is apparent that our review of this case must be con-
fined to questions of law presented by the record proper and to such other
questions as may have been reserved by exceptions duly noted during the
progress of the trial. The only exceptions taken, which are followed up in
appellants’ brief, relate to the admission of evidence introduced by the Gov-
ernment tending to prove -the inappreciable quantity of lithium in Buffalo
Lithia Water, and that the trace of lithium found would not of itself give
any therapeutic effect. 'The libel as amended alleges that the water in ques- .

- tion is misbranded because, as branded, it is represented as lithia water, when
it is not such a water or entitled by reason of its ingredients to be so called,
and that by reason of this misbranding the purchaser of the water is de-
ceived. Clearly, under these averments, it was competent for the court to re-
ceive evidence concerning the real character of this water. Xvidence that
an analysis of about half a gallon of the seized water failed to disclose any
lithium except by the use of the spectroscope, and then only a trace, and
evidence that water from the Atlantic and Pacific Oceans, from the Missis-
sippi and Potomac Rivers, contained five times as much lithium as the same
quantity of ¢ Buffalo Lithia Water,” certainly shed some light upon the ques-
tion whether such so-called lithia water was in fact What the Iabel under which
it was sold represented it to be.

Appellants insist that the libel fails to allege any facts consmtutmg misbrand-
ing and hence that it is fatally defective. It alleges that the seized water is
labeled as ¢ Buffalo Lithia Water; ” that the label is false and misleading “in
this, that the said statement imports that the liquid contained in said bottles is
a lithia- water, whereas, in truth and in fact, the food and drug contained in
said bottles is not a lithia water, or entitled by reason of its ingredients to be
so called.” 1In other words, the libel alleges that the seized property is branded,
labeled, and sold as lithia water, when, in fact, it is not, and that by reason
of such branding the public is deceived and misled. If appellants mean that the
libel should have characterized this water, we do not agree with them. Whether
it should be called a mineral water or a spring water is not important. 'The:
important question is whether it is what the label represented it to be-—a lithia
water. The libel in unambiguous terms alleges that it is not, and we think the
averments sufficiently explicit. :

The decree must be affirmed, with costs.

Affirmed.

On December 15, 1915, the intervenors filed their petition for a ert of error
and to stay the mandate of said Court of Appeals, and on December 18, 1915, the
petition for writ of error and to stay mandate was granted and the writ of
error issued. The case is now pending on said writ of error in the Supreme
Court of the United States.

CARL VROOMAN; Acting Secretary of Agriculture.



